Local Acts affect Local Government; and Private Acts are passed for the benefit of named individual persons and corporate bodies and are promoted on their behalf. 2 Private Acts are passed for the benefit of individuals and, more frequently, for incorporated bodies, ranging from local institutions, to companies, charities, associations and other corporate bodies, where the benefits sought cannot reasonably be gained without that legislation. As McGee and Burrows and Carter emphasise, the promoters of a Private Bill must follow a rigorous procedure prescribed by Standing Orders leading to the presentation of a petition for the Bill, which is introduced by a Member of Parliament. 3 The legislation website maintained by the Parliamentary Counsel Office lists 212 Private Acts currently in force in New Zealand. 4 They are principal Acts and do not include subsequent amending statutes but their amendments are incorporated into the texts of the principal Acts. The earliest is 1864, the latest 2009. Sixty one have been enacted in the last 30 years. The Appendix to the article lists the statutes in alphabetical order.
After a stocktaking of the relevant legislation in Part II and of historical developments in Part III the article reviews how Private Bills developed in New Zealand, including the class of Private Bills called estate Bills where judicial involvement was regarded as a crucial feature in the exercise of the legislative power of the state from 1867 to 1951. It goes on to discuss a range of Private Acts affecting individuals and corporate bodies drawing on the legislative processing of the Bills as reflected in Hansard, Supreme Court decisions on relevant estate Bills and other available biographical and historical material.
The broad subject-matter classification which follows in Parts IV to IX of the article is: first, Acts affecting individual parliamentarians disqualified because of their Crown appointments or to avoid limiting provisions of specific legislation; second, various adoption problems and marriage disqualification; third, a range of estate Bills; fourth, some Private Bills that would have been subject to the estate Bills regime had Parliament not repealed the estate Bills provisions in 1951; fifth, a variety of other Private Bills promoted by individuals; and, sixth, a range of Private Bills promoted by local institutions, companies, charities, associations and other corporate bodies. Dr Robson continues: 6 These changes had a profound influence in constitutional, judicial, legislative, and administrative developments. Although Sir Joshua was referring to the latter half of the nineteenth century, the first half of this century has produced its full share of changes, although relatively less rapid and less original. ... It is inevitable that the great bulk of the book should be a discussion of legislation, for it is there that New Zealand has made its contribution rather than in the fields of judicial creativeness.
II TAKING STOCK
Over the whole period from 1856, when Responsible Government came into effect, to 2010, some 445 Private Acts and amending Acts were enacted. Because of inconsistencies and variances in the classification of Acts at different earlier times, it is not possible to give a precise figure. The parliamentarians and officials then involved did not have continuing clear guidance equivalent to that provided by McGee and Burrows and Carter and by the detailed procedural requirements as laid down in current Standing Orders. They often had limited time and resources to determine how best theoretically to characterise a particular legislative proposal. In some instances, too, what might seem to be clearly for the benefit of particular persons was seen as having a significant policy dimension and proceeded on that basis as a public or local statute. Inevitably, one is applying hindsight in drawing up a list of Private Acts in 2010. I will set out shortly how and why I went about it. (2010) 41 VUWLR A private bill was characterised by its subject-matter and by its origin: it was a bill 'for the particular interest or benefit of any person or persons', as opposed to a measure 'of public policy, in which the whole community are interested', and it was marked by the solicitation of the bill 'by the parties themselves whose interests are concerned'. Early Standing Orders spelled out at length the subject matter of private legislation including burial grounds, chapels, ferries, fisheries, gaols, market places, the making or varying of aqueducts, archways, bridges, canals, docks, piers, railways, sewers, streets, tunnels, and what were known as 'estate bills'.
The legislators in the early years considered that they were not in a good position to undertake factual inquiries into estate Bills, which often raised difficult legal questions concerning trusts and settlements. The estate Bills procedure provided for the petition to be referred to a judge or judges of the Supreme Court to conduct an inquiry, to certify as to the facts found on the inquiry and that the objects of the Bill were not attainable otherwise than by legislation and that the provisions of the Bill, if passed into law, would effect the proposed objects of the Bill. The steps leading to the differentiation drawn in New Zealand between estate Bills and other Private Bills are discussed in the next Part of the article.
The Alphabetical Indexes to the Statutes of the General Assembly of New Zealand for 1856, 1858, 1860 and 1861 list three Private Acts in 1856, five in 1858, seven in 1860 and four in 1861. They provided for such matters as pensions for named public servants, granting patents to named individuals (Anderson Pipe Patent Act 1860 and Purchas and Ninnis Flax Patent Act 1860, which preceded the first, and rudimentary, public Patents Act 1860) and individual naturalisations, as well as for local institutions, companies, charities, associations and other corporate bodies.
From then through to 1879 some such statutes were included in Public Acts (e.g. naturalisations and land compensation claims arising from the New Zealand Wars) and some in Local and Personal Acts. From then until 1908 Private Acts were separately listed. Between 1908 and 1912 they were listed under Local and Personal, the Meikle Acquittal Act 1908 being the only one designated as Personal.
When reflecting on inconsistencies in the classification of statutes we need to keep in mind how limited the available human and financial resources were in the early years of our Parliament. The politicians were mainly youngish men few of whom had any previous parliamentary experience. Responsible government came into effect in May 1856. Including the Governor, the Chief Justice and another judge, there were only 191 names on the payroll of central government, 71 of whom were in the Customs Department. 8 Moving the capital to Wellington in 1865 was another milestone. It was a substantial logistical exercise involving the Governor and his establishment, officials of the various departments plus public records and about 80 cases of library books which were sent south from Auckland by the SS Queen in late March 1865. 9 The total cost of moving the seat of Government from Auckland to Wellington was £64,200 and included relocating the 64 officials listed under the Governor's establishment, Government House, the printing establishment and 10 departments. 10 The gradual expansion of the infrastructure of government over the next 20 years depended on the availability of financial and human resources and the priorities of the times. For example, the reallocation of responsibilities following the abolition of the provinces in 1876 required the passing of over 150 statutes between 1877 and 1879. And as the functions of the government were devolved to newly created departments from the Colonial Secretary's Office (renamed the Department of Internal Affairs in 1907 when New Zealand attained Dominion status), the Department earned its name as the Mother of all Departments. 11 Overall from 1856 to 2010, for the first period to 1880 and succeeding 20 year periods down to 1920, Private Acts (including amending Acts) consistently totalled in the fifties and increased in the subsequent periods from the high fifties and sixties to over seventy and to over twenty in the last decade to 2010. There has been constant resort to the Private Bills processes over the whole period.
The state of the statute book in relation to Private Acts compares favourably with the statute book recording our Public Acts which has become very untidy. Over the whole period 1856 to 2010 some 445 principal Private Acts and amending Acts were enacted. The 212 statutes listed in the Appendix do not include the 35 statutes amending particular listed Acts. Of more significance, only 25 of the 212 are 19th century statutes and 122 have been enacted since 1950. I suggest there are two factors of particular significance in producing these results.
The first is the impact of the Repeals Act 1878 and the Statutes Repeal Act 1907 which cleared away statutes that had not already been expressly repealed but were spent or had ceased to be in force in those early years where New Zealand had gone through considerable economic and social development and change. Following the abolition of the provinces in 1876 the Repeals Act 1878 repealed 13 of the extant Private Acts, including the Anderson Pipe Patent Act 1860 and the Purchas and Ninnis Flax Patent Act 1860 mentioned earlier in the article, no longer applicable once general patents legislation was in force.
In anticipation of the 1908 consolidation of statutes prepared by the Commissioners appointed under the Reprint of Statutes Act 1895, the General Assembly enacted the Statutes Repeal Act 1907.
The long title to the 1907 statute described it as an Act for promoting the review of statute law by repealing enactments which had ceased to be in force or had become unnecessary and the Preamble recorded that:
It is expedient that certain enactments which may be regarded as spent, or have ceased to be in force otherwise than by express specific repeal by Parliament, or have by lapse of time or otherwise become unnecessary, should be expressly or specifically repealed.
By s 2 the enactments and parts of enactments described in the Schedule were thereby repealed. The Schedule lists 14 Private Acts as wholly repealed and 14 as repealed as to part. Fourteen of the 28 concerned supply of gas and electricity to the local body by a company or in one case a named individual, two to the funding of water-races to be paid for by the ratepayers benefitting and one to the supply of water by pipes or water-races to ratepayers or persons outside the district at their expense. The remaining 11 were promoted by named banks, companies, charities and other named local institutions or persons.
I pause to add two points. First, the Appendix reflects a similar differentiation affecting utilities as noted in Part IX below discussing the Kaitangata Railway and Coal Company Limited Empowering Act 1875 and the Stratford Electric Lighting Act 1898. Private enterprises needed statutory authorisation to enable them to fulfill their functions. And, the Auckland Improvement Act 1873 is not dissimilar in subject-matter to the Auckland Regional Amenities Funding Act 2008 discussed in Part IX.
Second, the Mete Kingi Paetahi Election Act 1868 and the Michael Connelly Appointment Validation Act 1936 discussed in Part IV below as Acts affecting individual parliamentarians, and the Martin's Annuity Act 1858, an example of statutes in the 1850s providing pensions from public funds for named public servants, may all be characterised as providing benefits for the named individuals and in that way serving the effective functioning of Government.
Sir William Martin had resigned as Chief Justice on grounds of ill health. Following the enactment of the Supreme Court Judges Act 1858 he was granted the same retiring pension he would have received had he served under that Act. 12 Moving the first reading of the Supreme Court Judges Act Mr Stafford, the Premier, explained the need to increase the judicial strength of the colony, noting that to secure the services as judges of lawyers of known reputation it was considered necessary to hold out a sufficient inducement for them to give up a profitable practice "at Home," not so much by the offer of a high salary, but "by the prospect of a liberal superannuation after a prescribed term of office". 13 12 (29 July 1858) 1858-1860 NZPD 64. Martin's Annuity Act 1858 Amendment Act 1878, which increased the pension by fifty per cent, was opposed by a small minority in the House on the ground that it would be setting a bad precedent to increase the amount of a pension once fixed. But, as emphasised in the debate, Sir William Martin was not aware of the proposed statutory increase and the reason for the legislation was to do justice to him in New Zealand's better financial times and given that recently retiring judges had far higher pensions. 14 The second factor which reduces the number of Private Acts not listed in the Appendix for potential consideration in an overall assessment is that the Parliamentary Counsel Office has taken opportunities to repeal earlier statutes in particular subject-area consolidating legislation when facilitating the drafting and passage of Bills. Acts and amending Acts affecting particular religious denominations are a prime example. Others relate to particular banks, insurance companies and trustee companies and lodges, which were very numerous in the 19th and early 20th century New Zealand.
To illustrate the point, the Appendix lists over 50 statutes affecting religious denominations and not including in that total amendments to those statutes, the Roman Catholic Bishops Empowering Act 1997 repealed 18 such statutes (including a Public Act of 1876), the Anglican Church Trusts Act 1981 repealed five and the Anglican (Diocese of Christchurch) Church Property Trust Act 2003 repealed 13; and of the 445 Private Acts and amendments over the period 1856 to 2010, 133 were Anglican, Catholic, Presbyterian or Methodist statutes. Again, the eight bank statutes listed in the Appendix exclude banks which came and went in early years or were merged, as also happened in other subject-area subcategories. And 71 statutes in all are noted as repealed in the text of the principal Acts listed in the Appendix.
The relatively small number of the remaining Private Acts can easily be accommodated, if not discussed along the way, by including any of particular interest, because of their subject-matter or their progress through the Parliamentary processes, in the omnibus Parts VIII and IX of the article.
III HISTORICAL DEVELOPMENTS
Holdsworth discusses at length the development and use of Private Bills, noting: 15 In the case of a private bill some stages of the process are of a distinctly judicial character; and it is the elaboration of the judicial characteristics which has resulted in the evolution of a unique method of using the legislative power of the state. It is a method which combines the power to act freely in the interests of the state which is possessed by the legislator with the duty to weigh the comparative merits of the cases in the case of promoters and opposers which is imposed upon the judge. No doubt the extent 14 The particular references are all in 28 NZPD, see for example (30 Section 2 of the New Zealand1865 Act enabled petitions for Private estate Bills to be referred to one or more judges of the Supreme Court to report their opinion on the particular Bill. It was soon appreciated that s 2 had not dealt adequately with the problem. The section required the judges to report "whether presuming the allegations contained in the Bill to be proved to the satisfaction of the Legislative Council" it would be reasonable to pass the Bill into law and whether the provisions were proper for carrying it into effect with any alterations or amendments the judges considered necessary. However, the Council did not think it appropriate that the legislature should be determining such issues and the Council resolved at the second reading of a further Bill in the Legislative Council on 15 May 1866 to request the judges at the next meeting of the Court of Appeal (of which they were the only members) to consider and recommend an appropriate procedure. They did so by Memorandum of the Judges in Conference of 30 October 1866 and the 1867 Bill was drawn up in conformity with the judges' opinion. This history was noted at the second reading of the subsequent Bill on 19 July 1867. 18 In 1908 the 1867 provisions were carried through into the consolidating Legislature Act 1908. Thus, s 281 of the 1908 Act provided for the judge or judges to certify as to the facts found on the inquiry and s 282 provided that the objects of the Bill were not attainable otherwise than by legislation and that the provisions of the Bill, if passed into law, would effect the proposed objects of the Bill.
Touching again on the limited available resources in those early years, the December 1864 and December 1867 censuses recorded the European population of New Zealand at 171,009 and 217,436 respectively. 19 Registration of electors for the general election of 1866 was around 40 per cent of adult European males (Māori members were not elected until 1868). Seventy members of the House of Representatives were elected, including nine from the Province of Wellington which stretched to Wanganui, Rangitiki and Wairarapa, and there were six appointees to the Legislative Council from the Province. 20 As well, the nine Provincial Councils absorbed large numbers of politicians and officials. The official records of legal practitioner certificates issued in the 1860s have apparently been destroyed or lost but the occupational classification tables in the census returns record seven from Wellington Province in 1864 out of a national total of 153 and 19 in 1867 out of a national total of 161. 21 These resource constraints created a special need for parliamentarians to call on the services of the judiciary in the exercise of the legislative power of the state. 23 All of these were marriage enabling Bills -Bills to authorise the marriage of two persons within the prohibited degrees of affinity. The scope for Bills of that kind was greatly reduced by the passing of the Marriage (Prohibited Degrees of Relationship) Act 1986. Halsbury's notes that the Transport and Works Act 1997 has had a profound impact on the number and type of Private Bills. 24 The effect of the Act has been to put an end to almost all Bills for works such as (a) railways; (b) tramways and the like; (c) canals and other inland waterways; (d) barrages, bridges, tunnels, pipelines and other works in tidal waters; and (e) harbour works including marinas.
As regards the United States, American Jurisprudence discusses the constitutional objections to statutes for the private benefit of individuals and localities and institutions. 25 29 As in New Zealand a similar distinction is drawn between Public Acts dealing with matters of public policy for the benefit of the public at large and Private Acts relating directly to affairs of private parties -an individual or group of individuals, including a corporation -which seek something which cannot be obtained by means of the general law and is founded on a petition from an individual or group of persons. And, to quote directly from that text: 30 Today, private legislation accounts for only a miniscule percentage of House business. Most private bills now deal with the incorporation of, or amendments to, the acts of religious, charitable and other organizations and of insurance, trust and loan companies. In recent years, private legislation has been used for the amalgamation of insurance companies and the revival of small business corporations which had previously been dissolved. Although the reasons for this decrease in the passage of private bills vary, it is to a large degree due to changes to the general law, such as the Dissolution and Annulment of 
IV ACTS AFFECTING INDIVIDUAL PARLIAMENTARIANS
Four Bills in the first category warrant mention. The Mete Kingi Paetahi Election Act 1868, the first Act passed in the 1868 session, validated the election as Member of the House of Representatives of a paid Assessor under the Resident Magistrates Act 1867 whose election would have otherwise been voided by s 2 of the Disqualification Act 1858 which applied to any such person holding offices of emolument in the specified Departments which included Resident Magistrates Courts.
Next, the Michael Connelly Appointment Validation Act 1936, the first Act passed by the new Labour Government, went through all the legislative processes in both Houses on the same day in order to validate the appointment to the Legislative Council of a civil servant and without his having to sit out the six months' cooling off period after resignation. 31 The third election validating statute was dealt with differently -as a Government promoted public Bill rather than as a Private Bill. By 2003 Mr Harry Duynhoven MP had served four terms as Labour member for New Plymouth and in 2002 he was re-elected with a huge majority. But questions arose in 2003 about the effect under the Electoral Act 1993 of his having renewed his Netherlands passport. Mr Duynhoven was at substantial risk of having the seat declared vacant and then having to re-seek it in a by-election. In a marathon session taking up 100 pages in Hansard the Electoral (Vacancies) Amendment Bill was passed through all the legislative processes with divisions being called for every step along the way. 32 The vote at the third reading was 61:56 with Labour, the Greens and the Progressives carrying the day. Only Sutton and Longley call for special comment. The others are straightforward and were so regarded in the debates in the House with the interim orders being converted into final orders. In Slack the father had died before a final order could have been obtained leaving the residue of his estate to be divided equally between his children living at his death and in circumstances that gave his dependants the right to compensation under the Workers' Compensation Act 1956. In Clarke the father had died before a final order could have been obtained and the mother desired the father's name also to be shown as a parent in the final order (which she had obtained) and in the birth certificate. Foote and Macdonald were similar and with the same statutory consequences.
In Longley the interim order was made in 1970 but, due to the inadvertence of the adoptive parents' solicitors, a timely application for a final order was not made. The error was not discovered until 1983 by which time the parents' marriage had been dissolved but they and the children (twins) wished the adoption to be carried through. The Bill was read a second time and referred to the Committee of Selection on the Bill. The Government changed and the new Committee recommended that the Bill not be allowed to proceed on a number of grounds: that it was not a proper role for Parliament by legislation to correct the error of solicitors, the adoptive parents were no longer married, the twins were in their late teens and the Department of Justice had advised that such questions as inheritance, guardianship and the twins' names could to a considerable degree be resolved within existing law.
The differences amongst the Members of the House were ventilated in the media, including talk back radio in which some Members participated, and the subsequent debates in the House were larded with emotional exchanges before the Bill passed its third reading by 35:34 with some members, mainly Labour, abstaining. 35 In Sutton the parents, who had no children of their own, were both British subjects. Mrs Sutton was the sister of the matron of the maternity home in California where the child, a boy, was born on 23 November 1919. She was visiting her sister for several months, became very fond of the child and with the formal consent of her husband she was granted an adoption order in California on 15 March 1921. The Preamble to the Sutton Adoption Act 1947 recorded that the Suttons had brought him up and treated him in all respects as their child. Mrs Sutton died on 23 June 1941 leaving her estate to her "adopted son", David Lennock Sutton. Because the Californian order was not recognised under New Zealand law and the son was treated as a "stranger-in-blood", the burden of succession duty was greatly increased. The son also had expectations under Mr Sutton's will.
The Preamble went on to state that the son had served in His Majesty's Forces in New Zealand and overseas for four years eight months and had been granted a certificate of naturalisation under the New Zealand legislation.
It was accepted in the House that the parents would have regularised the position had they realised that adoption in California was not valid in New Zealand. 36 The Sutton Adoption Act deemed him to be the adopted son of both parents, not just Mrs Sutton, as if an order under the New Zealand Infants Act 1908 had been made in their favour on 15 March 1921, the date of the Californian order. Finally, the Stockman-Howe Marriage Act 1985 achieved the same objective of making lawful an intended marriage. The parties had been living together as man and wife for many years and had four children. The impediment was that he was her mother's half-brother.
VI A RANGE OF ESTATE BILLS
The John Donald Macfarlane Estate Administration Empowering Act 1918 and the Meikle Acquittal Act 1908 were discussed at the Leading Cases Conference at Victoria University of Wellington in June 2010 and the papers relating to those Acts are included in (2010) 41 VUWLR at 453 and 519. Accordingly a relatively brief mention of these two striking examples of the engagement of the Courts and the Legislature in the resolution of difficult problems is sufficient.
Mr Macfarlane had been in a mental institution for many years and the psychiatric evidence established there was no hope of recovery. He had a large sheep station on which land tax was very burdensome. He had made a sensible will which, if given effect, would allow division of his property amongst his family and closer settlement of the property in the public interest. The Bill that was enacted contained detailed provisions for the administration of his estate and the inquiries, first by Herdman J and then by the Committee subsequently constituted by the Legislative Council, confirmed the psychiatric position.
The Bill was enacted, Letters of Administration were granted, the family entered into their inheritance and the government received death duties well before it otherwise would have done. Then, confounding the experts, Mr Macfarlane recovered his sanity, returned home, took the outcome in his stride and lived there until nature completed the process which the state had begun.
Mr Meikle petitioned Parliament alleging he was wrongly convicted of sheep-stealing in 1887 and had served his sentence. This was at a time when the law did not allow for appeals against conviction or sentence. Years of petitions to Parliament and proceedings in the courts followed.
Eventually two Supreme Court judges were appointed by the Governor as commissioners to inquire into the matter. Their report, which also includes the transcript of evidence of witnesses called and minutes of the addresses of Counsel, ran to 342 pages. 37 They reported that the evidence produced of the guilt of Mr Meikle "is so far from conclusive that if the said inquiry had been a retrial it would have been proper to acquit" Mr Meikle of the offence. The matter was then extensively debated in Parliament. The need for general legislation to record and remove wrongful convictions was expansively canvassed and included rather unsuccessful attempts by Parliament to get clear guidance on appeals in criminal cases from all the judges.
Eventually the Bill as enacted "reversed" the conviction and sentence and "expunged" the judgment in the court records As well, the Act deemed all such details in prison records to be expunged. The penultimate irony was that the £5,000 compensation recommended by the Prime Minister and Leader of the Opposition and provided for in the Estimates was reduced by the Committee of Supply to £1, the majority against (37:26) viewing it as a moral issue. 38 That emphasis on morality was also reflected in the earlier Hansard debates and in the transcript of evidence, minutes of the addresses of counsel and the report itself. The Judges (Edwards and Cooper JJ) adopted a high moral tone which suffused their questioning of Mr Meikle and their decision. They concluded that the subsequent conviction for perjury at Mr Meikle's trial of the key witness against him did not establish Mr Meikle's innocence, that Mr Meikle had proved himself to be utterly unworthy of credit in any matter affecting his own interests, that he had recklessly disregarded his oath on the matter of his "illicit relations" with a young woman, Emily Mills, and that he had accepted compensation of £500 in 1897, and signed a waiver of all further claims, after an earlier petition had been extensively debated in the House. They added that they could not attach much greater weight to his wife's evidence.
That was not the end of the compensation saga. As Professor Finn brought out in his paper on the Meikle case at the NZ Leading Cases conference, after further agitation and debate Mr Meikle received £2,500 more compensation in 1911. His wife died in December 1920 and a month later he married Emily Mills, the first of their five children having been born in 1901.
Eleven more Private Acts will be discussed under this heading in broadly chronological order. Either to reduce the said assessment to the sum at which the said lands were valued in the return made by the said trustees, or else to purchase such land at the sum at which the same was so valued in such return, namely the sum of £260,220.
The will provided that subject to various annuities and payments the residue of his estate should be held in trust in equal shares for his daughters. In the ordinary course the trustees could have expected to carry on the Cheviot Estate. The immediate problem for the trustees, "much more onerous than anticipated either by the testator or themselves", 42 was to find suitable investments for the resulting available funds.
The Private Act constituted five separate trust estates equal as to capital for the five daughters, empowered the appointment of separate trustees for each trust and enlarged the powers of investment conferred by the will to: 43 Any of the securities authorised by the testator in the said will, or by the Trustees Act 1883, or upon any securities which the Public Trustee is or may for the time being authorised to invest moneys in the Public Trust Account.
Extraordinarily, neither the Act nor the Hansard debates adverted to the financial complications affecting the estate which led the trustees and the family to solve their difficulties by disposing of Cheviot Hills to the Government, as Mr Gardner recounts in considerable detail. And the Government took possession and paid the £260,220 in April 1893, four months before the Bill was 40 The large debt owing to the bank, the burden of death duties and the impact of land tax under the Land and Income Assessment Act 1891 substantially reduced the income from Cheviot Hills on which the daughters were expecting to rely and their own resulting financial and family positions differed. The young Francis Bell, married to one of the daughters and one of the trustees, was the leader in achieving the unanimous support of the daughters for brokering and securing the arrangements with the Government. As a leading lawyer and powerful public figure he came to have a major influence on the passage of legislation particularly during the 13 years, [1912] [1913] [1914] [1915] [1916] [1917] [1918] [1919] [1920] [1921] [1922] [1923] [1924] [1925] , that William Massey was Prime Minister. 44 The Cutten Trust Act 1899 responded to a problem identified by Williams J in what was described as an "exhaustive report" when the Bill came before the Legislative Council. 45 It related to leasehold lands in The Octagon, Dunedin. The trustees under the deed of settlement granted leases of the lands. The Preamble to the Act recorded that the agreements under which the leases were granted provided that:
The terms of the leases as to valuation and renewal should be similar to those then commonly known in Dunedin as Corporation leases, being leases granted by the Corporation of the City of Dunedin: And whereas the terms as to valuation and renewal ... granted by the said Corporation at the time the said agreements were entered into provided for valuation and renewal not only at the end of the first twentyone years, but at the end of every subsequent twenty-one years.
The Preamble further recorded that the lessees:
Expended large sums in erecting buildings and improvements on the lands demised by such deeds of lease, or in purchasing such leases after such buildings and improvements had been made, under the belief that they would from time to time be entitled to a renewed lease or leases of the lands demised on the same terms as are given by [that] form of lease.
It was not appreciated until the first term expired that the covenant for further renewal (in perpetuity) of the leases had been omitted. Williams J ruled that this omission arose from mutual mistakes occasioned by failure to draft the leases in accordance with the agreements as they related to the provisions for renewal and compensation for the value of improvements that had been included in the original leases. That would have meant that that there would be no compensation for improvements at the expiry of the leases at the end of the only renewal period. The beneficiaries under the trusts would have gained windfall benefits.
All the adult beneficiaries under the trusts consented to the proposed Bill but the infant beneficiaries could not do so. The Act did justice to the leaseholders by providing for the renewals to be carried out in terms of the provisions of the Schedule.
The Stephen Cole Moule Trustees Empowering Act 1904 resolved two quite separate problems arising from the will of Mr Moule who died on 5 October 1890.
His will dated 27 September 1889 provided for his trustees, after the death of his wife and his only son Stephen Cole Moule the Younger, to apply the net income of his trust estate for the benefit and maintenance of the Old Men's Home at Ashburton, a charitable institution. The provision for the Old Men's Home was on the express condition that an annual subsidy of 10 shillings for every pound of the net income be paid out of the Consolidated Fund to that institution to the extent of £500. Mrs Moule died on 28 July 1892 and the son on 15 November 1900 leaving a widow and three infant children. The only provision for the son under the will was an annuity or £3 a week.
The Bill enabled the trustees to provide out of the income for the maintenance, benefit and advantage of the family of the son in the form of a home and weekly sums for each child to accumulate until attaining 21, as well as weekly sums for the widow during her widowhood and for the maintenance of the children until 21 plus an elaborate set of provisions providing further monetary benefits for the children until the death of the last surviving child.
Mr Bowen MP, moving the second reading in the Legislative Council, noted that the provision for the son's widow and children was similar to what would have been made under the Testator's Family Maintenance Act 1900 had it been in force in 1890. 46 And Mr Witty MP, moving the second reading in the House, added that the son had unsuccessfully disputed the will in the Supreme Court, had subsequently married and had the three children. 47 The second problem resolved by the Act related to the condition attaching to the bequest to the Old Men's Home that an annual subsidy be paid out of the Consolidated Fund. The Prime Minister objected to a permanent subsidy obligation and pointed out that such subsidies to charitable institutions should be in annual Estimates.
Section 5 accordingly provided for payments of the remaining net income after the payments to the widow and the children should be made to the charitable institution unfettered by any condition.
The Charles Joseph Jury Estate Empowering Act 1919 gave effect to a deed of family arrangement where, the Preamble recorded, difficulties arose in giving effect to the will and the deed had been executed in order to overcome them and to allow the estate to be administered in the most advantageous manner considering the circumstances of the family generally. Hon Sir John (2010) 41 VUWLR Findlay MP noted in moving the second reading in the House that it had been the subject of the usual investigation by the Supreme Court. 48 At the Committee stage it was realised that the pooling arrangements, under which certain parties to the deed transferred certain freehold and leasehold lands held by them to the Public Trustee to be dealt with as part of the pool, could cause complications. 49 The solution adopted by the House in what became s 5 of the Act was that the sons concerned had to reduce their holdings to the limitations of area imposed by the Land Act 1908 or the Native Land Act 1909. The Legislative Council acquiesced in the s 5 provision but two members expressly considered the new clause unnecessary. 50 As brought out in his biography, Thomas Cawthron was a very successful businessman and investor. 51 He made major charitable gifts to Nelson in his lifetime and by his will under which he gave virtually the whole of his estate for the establishment of an industrial and technical school, research institute and museum at Nelson to be called the Cawthron Institute.
The problem was that the will identified all but one of the specified trustees by the titles to their public offices. As a matter of law those appointments had to be treated as personal to those holding the offices at the testator's death. The complicating factor was that the trust under the will provided for remuneration of the trustees. That entitlement continued for life even after they resigned or lost their official positions. Hon Sir Francis Bell MP, explaining the Bill at the first reading in the Legislative Council, foreshadowed its consideration by a Select Committee where witnesses could be called. 52 He noted that technically it was a Private estate Bill and added that they had the report of the Supreme Court judge on the point, but perhaps it would not help them very much. 53 This complication led to spirited debates and eventually the House and the Legislative Council arrived at different conclusions. The conference of managers appointed by the two chambers arrived at a compromise implemented in the Thomas Cawthron Trust Act 1924, which removed life tenure of those appointed because of their offices but continued them in their personal capacity for five years unless they earlier resigned their membership or ceased to reside permanently in Nelson.
The Act constituted the trustees as a body corporate with perpetual succession (s 2), reconstituted the Board as just described (s 3), provided for the appointment of members to fill vacancies on the Board (s 4) and for maximum remuneration of members (s 17), and for the mode of appointment of a Legislative Councillor as member of the Board (s 5).
The Rhodes Memorial Convalescent Home Act 1924 went through the legislative processes the same year as the Thomas Cawthron Act. The trust in that case was created and administered by the family of Robert Heaton Rhodes (who had died in 1884) and to perpetuate his memory. Again, it was deemed advisable to incorporate the committee of management of the home as a body corporate (s 3), the successors in office of the committee to be appointed in the manner provided from time to time by regulations made for that purpose (s 4) to be approved by the Governor-General in Council and having the same force and effect as if incorporated in the Act (s 8).
There were no complications such as bedevilled the Thomas Cawthron Bill and the Rhodes Bill sailed through the legislative processes. Consequent on the death of the widow doubts arose as to whether the charitable trust was in perpetuity (as the Public Trustee advised) or whether the Board was then required to distribute all the funds to charities (as the Department of Internal Affairs had suggested). As the Preamble to the 1936 Bill recorded, the Board of Governors instructed the Public Trustee to take steps to preserve the capital of the Trust as a perpetual trust. The petition went smoothly through the legislative processes and with a Supreme Court judge having certified it as a proper Bill. 55 The Act prohibited the distribution of capital of the estate and required the application of the income and profits for charitable and educational purposes (s 2). The website of the Trust records that the total income distributed by 2009 was over $53.8 million. 56 The Mina Tait Horton Estate Act 1942 exemplifies the problem for trusts where conditions attached to bequests provide for the bequests to lapse and the funds to go elsewhere if the conditions are not satisfied by the specified dates.
Miss Horton died in 1935 leaving the residue of her estate which, subject to a life interest as to one fourth of the residue, was to be available for the building fund of the proposed Anglican Cathedral in Auckland, and was augmented in 1942 when the life interest was surrendered. The will provided that the design for the building should be competitive and, as the Preamble to the Act recorded:
That if such design should not be accepted by the General Trust Board within seven years from the date of death of the said Mina Tait Horton, and if such building should not be commenced within ten years of her death or if the trustees should not be satisfied at the end of the said ten years that such building will be properly carried on to a completed state, then that the said devise and bequest for the said building fund should lapse and that the … shares and accumulated income should then be held by the trustees … The shares could be held on trust for payment of certain sums for specified purposes and the residue for scholarships at Auckland University College, the Diocesan High School for Girls and King's College at Auckland.
The Preamble went on to record how wartime conditions had increased the cost of building and made it impracticable for the General Trust Board to continue collecting subscriptions to the Building Fund or with the building of the Cathedral and the anticipation that those difficulties would continue for a considerable time after the state of hostilities ceased to exist. All parties had consented and Callan J had certified it was a proper Bill. 57 Section 3 of the Act provided that the bequest should lapse only if:
The cathedral building is not commenced within seven years from the date of the termination of the present war or if the trustees are not satisfied at the end of that period that the building will be properly carried on to a completed state.
That was not the end of the saga. By 1955 the cost of building the cathedral and the new proposed first portion only had increased from £250,000 and £90,000 respectively to £300,000 for the first portion only and the Building Fund including the Horton bequest stood as at the date of her death at less than £68,000. The 1955 Bill went through its three readings and the Committee stage in under three weeks, Mr Algie MP noting at the second reading that the interpretation of the will had been considered by Smith J. 58 In the result s 3 of the 1942 Act was amended by extending the time before the bequest lapsed by substituting the "first portion" for the "cathedral building" in the section and adding a suitable definition of "first portion". 59 By his will dated 29 March 1923 he left annuities to his widow and three daughters and after the death of the last annuitant in trust to pay the income of the estate to two named charities. The only provision for the son under the will was an annuity of £3 a week.
Next, the John
The Preamble stated "that there are good grounds for believing that he [the testator] failed to make adequate provision for the proper maintenance and support of the son", that the son had made no application under the Family Protection Act 1908 and it was too late to do so because the estate was then held by his executors as trustees for the beneficiaries under the will and was deemed under the law applicable to that estate to have been finally distributed, although that law had since been amended without retrospective effect.
Mr Cotterill MP, Member for Wanganui, moving the second reading, referred at some length to the family situation. 60 He stated that there had been no estrangement between father and son, who had benefitted under earlier wills and worked in his father's chain of stores believing that he would also benefit under his father's will, and by not less than £500 per year. When his father failed to leave him anything, he thought he would be benefitting substantially under the will of his mother. She died in 1924 leaving him only a car and chattels from an estate of £70,000. When the Bill was before the House in 1945 the son was working as a shop assistant in McGruers Wanganui supporting his family on his £8.10 gross weekly wage. His sisters, all older, supported his claim and funded the costs of the promoting the Bill and the charities did not object. Blair J had certified the Bill under the terms of the Legislature Act 1908.
A lengthy debate ensued in the course of which Mr TC Webb MP, National Member for Kaipara and a lawyer who subsequently became a powerful Cabinet minister, 61 contended, and without even mentioning Blair J's certification of the Bill under the estate Bills regime, that to pass the Bill would create a dangerous precedent -the son had slept on his rights, and the most the House should do was to pass a Bill giving the son the right to make application under the Family Protection Act.
That course was ultimately adopted and s 3(1) authorised an application to the Supreme Court within 12 months for an order under s 33 of the Family Protection Act making such provision for the son out of the estate as the Court thought fit. Section 3(3) went on to empower the Court to have regard to the circumstances arising subsequent to, as well as those existing at the date of death
The son promptly applied to the Supreme Court for provision from the estate and on 4 April 1946, without opposition and after a short hearing, he was awarded £10,000 in addition to an annuity of £500 a year. 62 The redoubtable FC Spratt, counsel for the son, submitted that it was for the Court to say what provision should be made in respect of the last 23 years and that, had the annuity been paid all those years, the son would have received £11,500.
Johnston J said he had no doubt that the change in the testator's will had been inexplicable. No reason for it could be shown by anybody, and the matter should be righted. The Judge concluded that the son should, as far possible, be in the same position as his sisters and ordered that he receive the additional lump sum free of duty, with costs of all parties to be paid out of the estate.
The last case under the estate Bills regime, the Marianne Caughey Preston Estate Act 1945 is a window into an extraordinary family saga in a setting of extensive philanthropy and business acumen.
Marianne Caughey was born in Ireland in 1851 and married William Henry Smith, who worked with her brother, Andrew, in a drapery firm in Belfast. After working in New York for some five years they returned to Belfast and started a mission before migrating to New Zealand. She started a drapery firm which her husband later joined, as did her brother who had earlier entered the Methodist ministry and shared their religious and philanthropic interests. The family history, the 61 Hugh Templeton "Webb, Thomas Clifton 1889-1962" DNZB, above n 34. 63 It also notes that, because "Reggie" was not formally adopted, legislation was needed to enable him to receive a larger legacy than the £100 he had received under her will.
The Preamble to the Marianne Caughey Preston Estate Act 1945, which runs to three pages in the statute book, expands on the testamentary history and the position within the family of Reginald Caughey Seymour Smith. He came to New Zealand in March 1909 "as an infant in arms in the charge of Marianne Caughey Smith" and was brought up in the household of Mr and Mrs Smith as if he had been their son, although not legally adopted by them either in the United Kingdom or New Zealand. They were in their late 50s when they brought him to New Zealand.
By his will made later that year Mr Smith left his whole estate to his wife but, if she did not survive him, he left 10,000 shares in Smith and Caughey worth at least £10,000 to Reginald at age 25. Shortly before his death on 31 December 1912 Mr Smith revoked that will and left all his property to his widow. The Preamble recorded the particulars of the 10 wills and codicil made by Mrs Caughey Smith, the last dated 12 February 1934 after she had married Raymond Preston, a retired minister of religion. Her wills made in 1917 and 1920 left Reginald 15,000 shares in Smith and Caughey worth at least £15,000 at age 25. A codicil made in 1924 revoked the gift of shares and directed that £15,000 be set apart and empowered her trustees to pay him the whole amount at any time after he attained 25 "if he should have led an upright, diligent and satisfactory life." In two of her next seven wills she left Reginald nothing, in the other five she left him £100 on similar conditions. Mrs Caughey Smith Preston died on 1 September 1938, aged 87, leaving the remainder of her estate amounting to £325,000 for the provision of a rest home for aged, infirm or impecunious women. In August 1943 Reginald applied under the Family Protection Act 1908 for orders making further and better provision for him out of the estate. Because he was not legally adopted the Supreme Court lacked jurisdiction, dismissed the summons and authorised the trustees to distribute the estate without making any further provision for him.
The Bill went through all the legislative processes in both chambers within three months. The will was varied by increasing the bequest in favour of Reginald from £100 to £15,000, being the amount submitted on his behalf to be appropriate (s 3), the payment by the trustees to be unconditional (s 6), and he was entitled to use the name Reginald Caughey Seymour Smith as his own (s 9).
It was essentially common ground in the speeches in both chambers that Reginald was brought up in a family where there were clear expectations that he would share and reflect its values and 63 Sandra Coney "Smith, Marianne 1851-1938" DNZB, above n 34. views in his conduct. He did so until his late teens when he ceased to measure up to Marianne Caughey Smith's somewhat puritanical standards of religiously driven behaviour which did not accept conduct such as smoking, dancing and going out with his own age group, that influenced his contemporaries. He was educated at King's College and wanted to be a doctor but she persuaded him to live at home telling him he would be provided for. An estrangement developed. Reginald left home, worked in various jobs and made efforts to join the Forces in the wartime years. He married, his wife was an invalid, they had a child and, when the Bill was before Parliament, he was working as a shop assistant earning about £6 or £7 a week. 64 Supported by the trustees, the Bill passed without difficulty through the House. 65 But there were lengthy debates in the Legislative Council before and after consideration by the Committee, which heard considerable evidence and reported supporting the Bill. Two members of the Council spoke strongly against the Bill at the third reading, which in an obviously emotion-charged atmosphere extended over 11 pages of Hansard. 66 They contended that it was a misuse of parliamentary procedure to pass legislation varying the terms of a trust for the benefit of one claimant and that Reginald had no right to the inheritance he sought, not having contributed towards its production. The other eight Councillors who spoke saw it as a matter of justice. The eight include three who had been on the Committee and, as was noted, the Attorney-General as the guardian of charities had approved the Bill.
VII THE IMPACT OF THE REPEAL OF THE ESTATE BILLS REGIME
There are six Acts in the fourth category of Bills that would have been subject to the estate Bills regime had Parliament not repealed the estate Bills regime provisions. Three were before Parliament in 1951 but were not enacted and in force before the Legislature Act 1951 repealed those provisions.
The Peggy Joan Boys Voluntary Settlement Act 1951 amended the trusts of a voluntary settlement she had made on 15 August 1930 vesting the trust fund upon trust for her absolutely. The Preamble to the Act is unusual in the justification it gave for the settlement. It recorded that she was born on 9 April 1909 and that under the settlement the trustees (two Christchurch solicitors and a Christchurch accountant) held the Trust Fund as she should appoint by any deed made in consideration of her marriage and that, subject to any such appointment, the trustees should hold the Trust Fund, put broadly, for her to have the income and after her death for her issue. On 27 January 1933 and in anticipation of her marriage to Henry Brian Ward Boys the equivalent of £5,000 was settled on the trusts of the marriage settlement. The explanation given in the Preamble for the original settlement reads:
And whereas the settlor at the date of her executing the settlement had not long attained the age of twenty-one years and had no experience of business affairs, and understood that the settlement would be operative only during her younger years and that in due time she would regain full control of the money and investments so settled by the settlement: And whereas the settlor did not know until some years later that she would not so regain such control and she was advised that it was too late for her to apply to the Court to have the settlement revoked or amended.
As explained by Mr Jones MP, Member for Hastings moving the second reading, the settlor, counselled by her aunt, had created the trust of her own property both thinking that she would regain absolute control, that she was married to a Waipawa sheep farmer and the purpose of regaining the fund was to improve the farm property, which would benefit Mrs Boys and ultimately her two sons. However, it was found on application to the Supreme Court that it was not possible to dissolve the trust. Hence the petition for the Bill. 67 The John Fuller Trust Act 1951 dealt with various difficulties that had arisen in implementing the terms of the will of John Fuller (who died in 1921), which had been the subject of a settlement approved by the Supreme Court on 16 November 1951 on behalf of any grandchildren and of the charitable objects mentioned in Mr Fuller's will and codicil but subject to the passing of the Act.
The Preamble to the Act running to three pages in the statute book is not very illuminating but Mr John Rae MP, Member for Roskill, gave a helpful and lively account of the family and charitable background and what the Act would achieve. 68 Mr Rae recounted that John Fuller, famous as an entertainment promoter in New Zealand and Australia, had died leaving a widow, seven children, a number of grandchildren and a lot of money. Apart from three already wealthy sons, the other son and the three daughters were given life interests and, on their deaths, the grandchildren received their respective parent's life interest, until and after the second generation when the estate went to the Public Trustee for the benefit of orphanages around Auckland. Questions arose whether and how the trusts applied to grandchildren born after Mr Fuller's death and there were other matters of interpretation in question. Hence the application by the Public Trustee to the Supreme Court and the compromise reached there. The compromise also removed what Mr Rae characterised as "a pretty tough clause" which made the Public Trustee the judge of the behaviour of beneficiaries and whether they were behaving themselves sufficiently well to get their share of the income. The Bill sailed through the legislative processes with encomiums to Mr Fuller.
The Eliza White Orphanage Trust Act 1951 incorporated the trustees of Mrs White's residuary estate, which was held in trust under her will for founding two orphanages in or near Christchurch. She had died in 1909 and, suiting those times, one orphanage was for girls, the other for boys. The Eliza White Board of Management was to administer the orphanages. The trustees had established an orphanage for girls, but in the opinion of the trustees the resources of the estate were inadequate to establish a second orphanage. The administration of the existing orphanage was placed under the control of the Roman Catholic Bishop of Christchurch and s 8 provided that at the discretion of the Bishop the orphanage might be used for the reception of both female and male orphans. In that regard the Hon Mr McLagan MP, when moving the second reading, suggested it was much better to bring up boys and girls of tender age together. That would provide more of a real family atmosphere and also avoid splitting siblings. 69 The remaining three Acts in this post-estate Bills regime category are the Mackelvie Trust Act 1958, the RO Bradley Estate Act 1972 and the Ellen Harriet Eames Estate Act 1989. James Mackelvie died in 1885 leaving his vast collection of paintings, sculpture, furniture and other applied arts and a substantial monetary bequest for the purchase of a site and erection of a museum in or near Auckland to receive and display the collection and any additions as a free public museum of art "to be visited at all suitable times on Sundays as well as weekdays by all decent and orderly persons without payment or exceptional privilege." As the Preamble to the 1958 Act went on to record, it proved impracticable with the moneys available to the trustees to purchase a site and erect a museum and in 1892 the Auckland City Council made available an annex to the Auckland Art Gallery, which with additions was used exclusively for many years for safe custody and exhibition of the collection. Then, in 1954 the City Council advised the Board of Trustees it would no longer be able to make the premises available. The Board considered it might remain impracticable for many years for the Board to acquire a site and erect a museum of art. No testator can foresee when he makes a public bequest, all the ramifications of his wishes, nor can he possibly foresee how circumstances will change. What we are here for, I think, is to see that his intentions are respected while at the same time meeting the changing circumstances.
The Bill was referred to the Select Committee with numerous expressions of concern to ensure careful consideration there of opposing views. Having been considered by the Committee the Bill had its third reading on 2 September. The Act varied the trusts of the will to empower housing the collection in any building in or near the City of Auckland which the Board considered suitable for the custody (s 3), to make arrangements for the exhibition of the collection or any parts thereof, whether by the Board or any other persons, associations or bodies corporate and whether or not integrated at exhibition with any works of art not from the collection (s 4), to exhibit elsewhere in or outside New Zealand (s 5) and on certain conditions to charge for admission (s 6).
Mr RO Bradley, farmer of Charteris Bay, died in 1943. By his will he left his residuary estate remaining after the deaths of the family members who received life interests under the will, in trust for the purpose of a national park for the people of New Zealand and expressed the desire that the whole of his large farm property be used to form the park. In accordance with his expressed wish the RO Bradley Estate Act 1972 constituted the park board as a body corporate with perpetual succession (s 3) and with appropriate membership and powers.
Mrs Eames died in 1927 leaving a will providing that, after payment of legacies and the satisfaction of life interests which in the event ended on 20 May 1968, the net residue of her estate would be available (as the Preamble to the Ellen Harriet Eames Estate Act 1989 recorded):
To be applied and expended by that Board in the purchase of pictures for such Dominion Art Gallery, such pictures to be selected by that Board or by delegates selected by that Board and to hang together in the Gallery and to be known as The Ellen Eames Collection.
The express condition governing the bequest was that a Dominion Art Gallery be erected or definite provision be made, as determined by the Public Trustee, for its erection within 12 months, that is by 20 May 1969. Before then a national art gallery had been erected in Wellington pursuant to the National Art Gallery and Dominion Museum Act 1930, which had repealed the Science and Art Act 1913 (incorrectly stated in the will as being dated 1915).
On the first reading the Bill was referred to the Justice and Law Reform Committee. In its report it recommended that the Bill be allowed to proceed as amended. 72 Moving that recommendation Mr Bill Dillon MP noted that the art collection was valued at $5,000,000 to $7,000,000. He added that a specific request had been made that there should be a gallery with pictures and statuary to be selected from the collection. The request was that they be displayed together in the gallery named after her. Mr Dillon said that would be impossible without erecting a massive building to house the collection and referred to legal complications raised, legal opinions previously sought and "several erudite" arguments directed at the Bill during the course of the hearings of the Select Committee. But, he said, finally agreement had been reached by all parties enabling the Bill to be reported back in its amended form.
Moving the third reading Mr Mallard MP explained that it had been thought desirable during the passage of the Bill to authorise hanging paintings in a form other than as a collection: 73 That change will permit the gallery to hang paintings in the collection with other paintings of a similar theme, and I think those people who have spent some time at the National Art Gallery would realize that would be useful.
In the result the Preamble included a recital that: "Whereas it is inexpedient in the presentation of pictures for public exhibition that pictures of diverse character and nature be hung together", and s5 provided:
Notwithstanding anything in the will of the late Ellen Harriet Eames to the contrary, the Board of Finally, again as explained by Mr Mallard, the Bill responded to the querying within the Department of Internal Affairs in 1981 of the claim by the Public Trustee to be entitled to pay bequest monies to the trustees of the National Art Gallery and Dominion Museum although not legally the successor to the Board of Science and Art, by confirming the Public Trustee's administration (s 2).
The parliamentary consideration of that Private Bill may reflect a less rigorous approach than had been customary under the estate Bills regime.
VIII OTHER PRIVATE ACTS PROMOTED BY INDIVIDUALS
Seventeen Bills in the fifth category of other Private Bills promoted by individuals warrant mention to a greater or lesser extent because of their subject-matter and unusual features or their progress through the Parliamentary processes.
The first two Private Acts enacted and assented to on 30 October 1865 enabled the later knighted Sir John Cracroft Wilson to make and maintain a dam across the Heathcote River at Duck's Nest, the river island he had acquired, and to maintain a mill dam previously erected across the river and to divert its waters. The biography in the Dictionary of New Zealand Biography fills in the statutory and Hansard account. 74 He had purchased the swamp at the foot of the Port Hills, which he named Cashmere, and threw himself into the hard work of draining the land. 75 He was conspicuous for the large expenditure he incurred in improving the estate, concentrating on "his avowed intention to put together a property worthy of being entailed on his eldest son". As well, he was a long-serving Member of the House of Representatives and of the Canterbury Provincial Council. The two statutes, the Duck's Nest Dam Act 1865 and the Lincoln Road Mill Dam Act 1865 contained appropriate conditions to protect other private and public rights.
The McLean Motor-car Act 1898 was the first statute regulating the use of motor vehicles in New Zealand. The Bill was promoted by William McLean, a Wellington commission agent, who had already imported two Benz cars and the regime it provided was replaced four years later by the Public Act, the Motor-cars Regulation Act 1902.
The 1898 statute required lights to be used between half an hour after sunset and half an hour before sunrise (s 6), bells to be carried to give sufficient warning of the car's position or approach (s 7), imposed a maximum speed of 12 miles per hour (s 8), and empowered the Governor-General to make regulations prescribing the conditions under which motor cars might be used and for the issue by any local authority of licences for their use (s10).
The Rhodes Trust Act 1901 gives a glimpse of Wellington at the turn of the century and of the role of the Rhodes family in the development of New Zealand.
William Barnard Rhodes is described in his biography as pastoralist, merchant, investor, community leader and politician, and was said at the time of his death in 1878 to be one of the richest men in the country. 76 He had built his mansion on his property in the District of Rhodes known as Highland Park or Wadestown, which he left in his will, along with other assets and subject to various conditions, for the benefit of his widow and their family.
The problem resolved by the Private Act was that the will did not empower the trustees to sell or lease any of the lands and the Preamble recorded that:
Highland Park Estate is situated close to the city of Wellington, and is especially suitable for residential building purposes: And whereas the granting to the said trustees of adequate powers of leasing and sale over the said lands in the Provincial District of Wellington will be of great benefit to all the beneficiaries of the said will, and will enable land which cannot now be used for close settlement though well adapted therefor, to be so used. The Premier, Hon Richard Seddon MP, noted at the second reading of the Bill in the House that, if not cut up, with the change to rating on the unimproved value, rates would be a very heavy burden on land which was not producing. 77 The resulting development is reflected in Irvine-Smith's text The Streets of My City. 78 The next Act to be mentioned is the McLean Institute Act 1909, which can conveniently be noticed along with a further McLean Institute Act 1934.
Mr Allan McLean is also the subject of a biography in the New Zealand Dictionary of Biography, which describes his run at Waikakahi as one of the finest stations in Canterbury which, when broken up under the Liberal Government's closer settlement policies, yielded 130 farms, 14 runs and 47 village sections. 79 Retiring to Christchurch he built a huge house of 23,000 square feet and 53 rooms named Holly Lea, where he died in 1907.
Mr McLean had never married and, subject to various legacies and bequests he left his residuary estate, including Holly Lea, for the benefit of gentlewomen in reduced circumstances and other women of refinement and education. In accordance with his expressed wish the 1909 Act incorporated the charity known as the McLean Institute as a body corporate, with various appropriate provisions not requiring discussion. Appropriately for a Private Bill, the local member of the House moved the second reading and it was warmly endorsed at the third reading by the Prime Minister, Rt Hon Sir Joseph Ward and Mr Massey MP, Leader of the Opposition. 80 No doubt, that straightforward response to the testator's wishes was why the estate Bills regime was not followed.
The 1934 Act dealt with a rather different problem explained in the Preamble. The will had provided that the trustees should hold £5,000 to pay the income to Mary Alexandra Thomson, described in the will as Mary Alexandra Henderson, during her life for her sole and separate use and, as expressed delicately, she: And whereas there is doubt as to whether the trusts of the will empower the Board to confer all the benefits which have been conferred upon the said Mary Alexandra Thomson and her family, and it is expedient that the same should be validated: And whereas, owing to economic conditions, the income from the said sum of five thousand pounds has lately suffered considerable reduction: And whereas it is expedient that the Board should have power to make provision out of the income of the institution funds for the maintenance, benefit and advantage of the said Mary Alexandra Thomson and her said children.
The Act validated those payments and benefits provided for Mrs Thomson and her family (s 3), provided that the Board should not be obliged to require repayment during her lifetime of loans made to her (s 4) and empowered the Board to make further specified payments to her during her lifetime (s 5).
The McDougall Trust Estate Act 1913 and the Georgetti Trust Estate Act 1915 varied the provisions of the respective wills but neither followed the strict estate Bills regime.
The McDougall case was straightforward. He died in 1891 and, subject to the life interest for the widow during her widowhood, the eight children's interests were contingent on the particular child attaining 21 and surviving the widow's widowhood. All had done so and one had since died unmarried. All seven surviving members of that class desired to have their interests vested absolutely, subject only to the widow's interest. Section 2 declared those vested interests and deemed the will to take effect accordingly.
The Georgetti Trust Estate Act resolved the problems caused by the wills of Mr and Mrs Georgetti who died in 1899 and 1912 respectively. The problem with Mr Georgetti's will was that the elaborate residuary trusts for his children and grandchildren breached the rule against perpetuities and the will of his widow made in 1908 gave rise to consequential problems. The Preamble to the Act recorded that, in determining interpretation questions consequent on the intestacies occasioned by the breaches of the perpetuities rules, the Supreme Court had ruled that, without realising the whole of Mr Georgetti's estate, it was impracticable to ascertain the share in the capital representing the income payable to the widow and that the parties all desired that the whole of the residuary estate should be realised and distributed on the basis stated in the Preamble.
The Act gave effect to those proposals.
The Mildred Elaine Smyth Divorce Act 1926 dealt with a difficult family situation. Mrs Smyth had married at age 18 an older man self-described as a company manager and believed by her to be respectable and law abiding after she fell under his sway. Within five months of their marriage he was convicted of arson, sentenced to five years' imprisonment and declared a habitual criminal, having been convicted in the previous 11 years on 14 charges of false pretences and other crimes and sentenced to lengthy terms of imprisonment.
The girl and her parents had come to know that he had some convictions, which he had explained away. Hansard brings out the divided views of the Members which were debated at length, both before and after the Committee on the Bill had heard evidence. 81 Mr Smyth had built up a false picture of his wealth and business activities and her anxieties over their marriage were compounded by the stated determination of the husband to compel her to live with him when he came out of gaol. Under the Divorce and Matrimonial Causes Act 1908 she was outside the narrow grounds for dissolution of marriage applying in 1926.
Apart from some differences in the Members' recorded assessments of the facts, a major question was whether using Parliament to legislate on divorce for one person would set a dangerous precedent, as against supplementing the divorce legislation in the interests of justice in the present case. The outcome in s 2 was that the marriage was dissolved.
In the Morris Divorce and Marriage Validation Act 1943 Mr Morris, an unwitting bigamist, had gone through a marriage ceremony with Violet Alicia Ramsay in 1916 and they had three children. In 1912 a decree nisi had been made in respect of his earlier marriage on his wife's application and when he went through the ceremony in 1916 he had reasonably believed that his wife would have ended the marriage by obtaining a decree absolute. Twenty years later he was killed in an accident and, the Preamble added: Because of the high ratio of staff to children, the changes of conditions of employment of Karitane Nurses and Nursing Aids, the difficulty encountered in procuring the necessary staff, the necessity for extensive alterations to buildings, and for other reasons.
These statutes graphically demonstrate the impact of economic and social changes over the years and their effects on the functioning of charities.
Next, the Deckston Hebrew Trust Act 1949 stands out as a creative approach by Parliament to benefit a de facto member of the family when varying trusts under a deed poll. The Preamble recorded that by deed poll dated 31 March 1936 Annie Deckston, wife of Max Deckston, declared she held the specified properties upon trust to apply the net income in perpetuity "for the establishment, maintenance, continuance, and carrying on of the institution for those purposes theretofore carried on by the said Annie Deckston in Rintoul Street, Wellington aforesaid, and known as the Deckston Hebrew Institute" and declared her intention to appoint trustees. She died on 26 September 1938 without having made any appointments and Mr Deckston died on 7 November 1939. By orders of the Supreme Court made in 1940 trustees were appointed for the trusts created by the deed poll but they faced three further problems, two under those trusts and the other relating to the estates of Mr and Mrs Deckston.
The further problems with the trusts were that they lacked any powers of sale of the properties and that, as the Preamble added:
… experience has shown that the number of needy Jewish orphan children in or able to be brought to New Zealand does not justify the continuance at the present time of the said home.
The trustees also had to deal with the serious financial difficulties of the trust which they had inherited and they did so by very prudent management. The two problems were dealt with by extending the powers of the Trust Board constituted by the Act to enable sale of the properties (s 18) and to allow for the application of the income of the trust fund to a range of Jewish bodies and institutions (s 15).
Mr and Mrs Deckston had had no children of their own but by his will he had left an annuity of £2 per week to Miriam Salas. Considerable evidence was heard by the Select Committee which reported to the House. Its conclusions, accepted by both the House and the Legislative Council, were that Mrs Salas was known as their daughter but had not been legally adopted according to the laws of New Zealand. 83 She was a Jewish child they brought out to Wellington from a Jewish orphanage in London when they were visiting there. Mr Deckston had enrolled her at Wellington East Girl's College as his adopted daughter and a special biblical ceremony of adoption had been performed for them in Wellington. The present value of the annuity left her by Mr Deckston was calculated at £1,500 and the weekly sums affected her social security benefits.
Section 23 provided for the Board to pay the New Zealand Insurance Company Ltd £4,000 out of the Trust Fund to be applied in the purchase of a residential property and its furnishing and to be vested in Mrs Salas as owner and for any unexpended part of the £4,000 to be applied by the New Zealand Insurance Company at its discretion towards her maintenance, advancement and support and after her death to her children. Section 24 went on to release Mr Deckston's trustees from further liability in respect of the annuity he had bequeathed to her and to release both estates from any claims by or on behalf of Mrs Salas under the Family Protection Act 1908 or otherwise for provision out of the two estates.
The last Act to be mentioned under this head is the George and Annie Troup Trust Act 1949. 84 As In the end the gift over took effect and supported the gymnasium and swimming pool facilities in Newtown which Sir George Troup had been instrumental in establishing in the 1890s.
Generations of young Wellingtonians continued to benefit from those facilities until they were eventually sold in the 1990s.
IX PRIVATE ACTS PROMOTED BY LOCAL INSTITUTIONS, COMPANIES, CHARITIES, ASSOCIATIONS AND OTHER CORPORATE BODIES
One The Preamble to the Auckland Regional Amenities Funding Act recorded that:
(1) Several arts, educational, rescue, and community organisations that are vital to the Auckland region contribute to the well being of the whole region by providing facilities or services to the community: (2) The organisations are an essential part of the fabric of the Auckland region and are necessary to make the region a vibrant and attractive place to live in and visit: (3) A significant proportion of those who visit or use, or otherwise benefit from, the organisations come from all the territorial authority districts in the Auckland region.
The Preamble went on to record deficiencies in the funding pattern and processes and the need for a statutory framework to provide adequate and secure funding for the organisations by all the territorial authorities in the Auckland region. Section 3 shortly states the purposes of the Act and the rest of the Act, which runs to 47 sections and four schedules, contains very elaborate provisions for giving effect to those objectives. The Stratford Company had been incorporated under the Companies Act 1882 and had as its objects the carrying on at Stratford and elsewhere in Stratford County the business of an electric supply company in all its branches, including the production of electrical energy and supplying it for lighting purposes and as motive power. By the 1898 Act the Company was authorised to break up and cross over streets and roads, to place mains, service-lines and distributing mains above or below ground, to lay down pipes and to construct poles for those purposes. Supply of electricity was usually undertaken by local authorities and there are numerous statutes of that period in the lists of Local Acts in the statute book, but private enterprise companies needed statutory authorisation to enable them to fulfill those functions.
The long title of the Portland Act described its purpose as authorising the Company to reclaim certain parts of the foreshore of Limestone Island and s 4 enabled the Governor in Council to vest the reclaimed land in the company. The 1931 Act passed through all the legislative processes in both the House and the Legislative Council in 1931 but not without considerable debate. 87 The Bill, which followed on after a report from a Royal Commission inquiry, was stated to be acceptable to all parliamentary parties and to the Auckland local bodies and to have met all the requirements of the relevant Government departments. It empowered the Company to erect the proposed bridge from a point in Fanshawe Street to a point in Northcote Borough and to impose and collect tolls. The Bill set a timetable for preparation of plans, commencement of work and its completion. The debate in the House was largely over the terms of acquisition of the undertaking by Auckland City Council and the Northcote Borough under the option provisions of the Bill and in the Legislative Council, as against the boost to employment, concerns were expressed at the heavy expenditure involved in the project in the depression years and the risks to the public purse.
The Auckland Harbour Bridge Repeal Act followed a report of a further Commission which recommended that a bridge be constructed and maintained by the Government. The Company had been unable to meet the timetable under the 1931 statute but had incurred substantial expenses in gathering relevant planning and construction data and the Act provided for the payment of the agreed sum of £15,000 for the purchase by the Crown of the data.
While it is convenient to think of charities, associations and other corporate bodies as separate categories, the boundaries are indistinct and some Private Acts could easily be moved to different sub-headings or even to an earlier subject-matter head. For example, religious bodies cover a wide span and there are very large numbers of Private Bills where such matters as their tenets, mission, organisational structure, property (including church buildings, burial grounds and vicarages) and the provision of social services are the subject of some focus. While the 1875 Bill just discussed passed quickly and without difficulty through all the legislative processes as a Public Bill, as did two related Presbyterian Bills of 1875, the Presbyterian Church Property Act 1885, which repealed the 1875 Act was debated at length. It was described in the long title as "an Act to define the position of the Presbyterian Church of New Zealand" and to vest certain properties in trustees and provide for their management, enabling the further expansion of that statutory regime. By s 2 the Act applied in the named provincial districts and to other parts of New Zealand in relation to any property which the Church "may now have or at any time acquire in such other parts" and s 4 recognised the Presbyterian Church then existing within the named provincial districts.
There were lengthy discussions in the Legislative Council, particularly at the third reading, querying whether the Bill should be Public (as the 1875 Act had been) or Private (which had applied to the affairs of most other denominations). 89 It was finally resolved as a Public Bill on the ground that it had been drafted by a senior government official, had been discussed at length and approved by the Church and had been endorsed Rather than providing a comprehensive digest of all 445 statutes, which would have involved needless repetition and added significantly to the length of the article, the objective has been to discuss a sufficient number of Bills under various subject headings and in their historical context to give a fair picture of the important role that Private Acts of Parliament have played and still play in New Zealand. Anyone interested can readily access all the other Private Acts plus their amendments from the Parliamentary Counsel Office's legislation website. 91 But three clear impressions remain from all the material studied.
First, while a significant number of Private Bills have always been for the benefit of individuals caught in a difficult legal situation, particularly in the last 50 years or so much more frequently they have been for the benefit of incorporated bodies, ranging from local institutions, to companies, charities, associations and other corporate bodies, where the benefits cannot reasonably be gained without that legislation.
Second, because of their focus and the rigorous procedures involved, which distinguish them from government Bills dealing with matters of public policy for the benefit of the public at large, Private Bills have tended not to be subject to Governmental policy imperatives. Certainly Private Bills introduced by Members of Parliament have a much higher chance of enactment than Members' Bills. The statistics are striking. Only seven of the Private Bills introduced into the House over the last 60 years were not enacted (see Part II).
Third, the very considerable professional assistance given by the Parliamentary Counsel Office at the early stages of prospective Private Bills facilitates consideration of points of difficulty and possible areas of opposition. That tends to ensure that any Bill presented can ordinarily be expected to move smoothly through the parliamentary processes. 
APPENDIX: PRIVATE ACTS OF PARLIAMENT CURRENTLY IN FORCE

